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IN THE COURT OF THE JUDICIAL MAGISTRATE FIRST CLASS  

SONITPUR:: TEZPUR 

 

G. R. Case No. 1978 of 2014 

Under section 379/411 of I.P.C 

(Arising out of Dhekiajuli PS Case No. 503 of 2014) 

 

       State of Assam       

     –Vs–  

Sri Umesh Borah 

S/O: Late Phedela Borah 

R/O: Medhi Chuburi  

P/S: Dhekiajuli  

Dist: Sonitpur, Assam   

 
    ...Accused Person  

 
 

Present 

Mrs. P. Chakravarty, AJS, 

Judicial Magistrate First Class, Sonitpur, Tezpur  

 
 

Evidence recorded on: 30.03.2016, 18.05.2016 & 16.02.2017 

Argument heard on: 24.05.2017 

Judgment delivered on: 24.05.2017 

For the State: Sri H. Bora, Addl. Public Prosecutor 

For the accused: Sri R. Baruah, Ld. Legal Aid Counsel  

 
 

J U D G M E N T 

1. The case of the prosecution in brief is that the informant Md. 

Jamir Ahmed Ansari who is the VDP Secretary of village Medhi Chuburi 

under Dhekiajuli PS lodged an ejahar before the O/C, Dhekiajuli PS 
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stating, inter-alia that on 17.08.2014 at about 1 AM in the night, a 

person who was committing theft of a angle of an sign board near the 

National Highway and he was caught red handed by the local people and 

thereafter he was identified as Umesh Borah of village Medhi Chuburi 

and thereafter he was handed over to the patrolling party of Dhekiajuli 

PS at that night itself. Hence, he lodged the ejahar.      

 

2. The O/C, Dhekiajuli PS on receiving the FIR registered Dhekiajuli 

PS Case No. 503/14 u/s 379/411 of IPC and entrusted SI Umar Faruk to 

complete the investigate of the case.  

 

3. Police after completion of investigation, submitted charge sheet 

against the accused person, namely, Sri Umesh Borah u/s 379/411 of 

IPC. When the case came for trial summons was issued to the accused 

person, namely, Sri Umesh Borah and on appearance of the aforesaid 

accused person, copy of the relevant document was furnished to him 

and after hearing both the parties the formal charge was framed u/s 

379/411 of IPC and it was explained to the accused person to which he 

pleaded not guilty and claimed to be tried. 

 

 
POINTS FOR DETERMINATION 

 
(i.) Whether the accused person on 17.08.2014, 

intending to take dishonestly a sign board from 

the National Highway moved it in order to such 

taking and thereby committed an offence 

under section 379 IPC, as alleged? 

 
(i.) Whether the accused person on the same 

date, time and place dishonestly retained the 

stolen property, namely, a sign board, knowing 

or having reason to believe that such property 
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was stolen property and thereby committed an 

offence under section 411 IPC, as alleged?  

 

4. The prosecution side in order to prove its case examined as many 

as six witnesses including the I/O. The prosecution side exhibited the FIR 

as Ext. 1, Seizure Memo as Ext. 2, sketch map as Ext. 3 and Charge 

sheet as Ext. 4.     

 

5. The accused person was examined under section 313 CrPC; the 

defence plea was of total denial, defence chose not to adduce any 

evidence in support of their case.  

 
6. I have heard both the parties. I have heard the learned counsel 

for the accused person who submitted that there is no material against 

the accused person; as such the accused persons need to be acquitted. 

The Ld. Addl. P.P. on the other hand has submitted that the prosecution 

has been able to establish the guilt of the accused persons beyond 

reasonable doubt under the alleged section. Hence, prays for convicting 

them accordingly. 

 

 

DISCUSSION, DECISION AND REASONS THEREOF: 

7. PW 1, Sri Prabin Kurmi had stated in his evidence-in-chief that 

the alleged incident had taken place in the month of August or 

September, 2014. On that day, at about 11 PM while he was sleeping 

inside his house, he heard some noise outside his house and when he 

came out he saw that the sign board which was standing infront of his 

house was in a half open condition and someone had taken out the nut 

bolt of the said sign board. He stated that when he flashed the torch 

light towards the sign board he could see the accused person hiding near 

a “Kos Tree” under the sign board and he could see that there was 
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wrench, plus and hacksaw blade in the hands of the accused person. He 

further stated that when he asked the accused person what he was 

doing there then the accused person told that he had not opened the 

sign board and then he tried to flee from there but the accused was 

caught by the informant as well as by the VDP Secretary and he was 

thereafter, handed over to the police.        

 
8. In his cross examination, he stated that police had not 

interrogated him in connection with this case. He denied the suggestion 

that whatever he had stated in his evidence-in-chief he did not state the 

same in his statement before the police. He further stated that the sign 

board was made of iron and it was big inside and it was about 10 feet in 

length and 20 feet in breadth and it was fixed to an iron post which was 

fixed to the ground and it was hanging 5 feet above the ground and the 

said sign board was standing by the roadside of NH-15. He stated that 

when he reached the place of occurrence the nut and bolts of the sign 

board was in an open condition and there were few people present at 

that time.      

 

9. PW 2, Sri Khogen Kurmi had stated in his evidence-in-chief 

that on the date of alleged incident the accused had came to commit 

theft of iron rod from the sign board that was standing infront of his 

house. He stated that he had heard some noise and when he came out 

he saw that the accused person was opening the sign board’s nut and 

bolts and he was trying to take out the iron rod from the sign board. 

Thereafter, he called his brother Prabin Kurmi to that place and when 

they reached near the place of occurrence they could not find the 

accused person there but after sometime when they flashed the torch 

light they could see the accused person was hiding beneath the sign 

board and he was trying to flee from there. However, he was caught by 

the VDP Secretary and the local people of their village and subsequently 

handed over to the police.   
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10. In his cross examination, he stated that the time of occurrence 

was about 11 PM. He stated that he was interrogated by the police. He 

denied the suggestion that whatever he stated in his chief he did not 

state the same before the police. He stated that he could see in the 

hands of the accused person instruments like hacksaw blade, wrench 

and plus and he saw that the accused person was trying to open the nut 

and bolts of the sign board. Thereafter, when the accused person was 

caught by them they handed him over to the VDP Secretary along with 

the hacksaw blade, wrench and plus etc.   

 

11. PW 3, Md. Jamir Ahmed Ansari is the VDP Secretary of village 

Medhi Chuburi. He stated in his evidence in chief that he is the informant 

of this case and he knows the accused person Umesh Borah. He stated 

that on the date of alleged incident at about 11 PM in the night hours 

Prabin Kurmi had called him out of his house and stated that he and his 

brother Khagen Kurmi caught a thief red handed and thereafter he was 

asked to come with them. When he reached the house of Prabin Kurmi 

he could see the accused in their house. He stated that he too had seen 

hacksaw blade, wrench and plus in the hands of the accused person. 

Thereafter, when he asked the accused person about the alleged 

incident the accused admitted infront of him that he had committed theft 

of iron rod from the sign board and weight of the same would be 20 Kgs 

(approximately). He further stated that thereafter when the other 

persons of their village gathered near the place of occurrence, he called 

the O/C, Dhekiajuli PS and narrated about the whole incident to O/C, 

Dhekiajuli PS. Thereafter, patrolling party from Dhekiajuli PS came and 

they seized the stolen articles and also arrested the accused person. 

Thereafter, ejahar was lodged.        

 

12. In his cross examination, he stated that he had lodged the ejahar 

i.e. Ext. 1 and he had written the same with his own hands. He admitted 
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that he was interrogated by the police. He denied the suggestion that 

whatever he has stated in his evidence-in-chief he did not state the same 

before the police. He denied the suggestion that the hacksaw blade, 

wrench and plus which were seized by the police were not submitted to 

the police by them. He admitted that he had put his signature in Ext. 2 

i.e seizure list in the police station but he is not aware what was written 

there in the Ext. 2. He stated that sign board was approximately 10 feet 

length and 15-20 feet breadth and it was fixed to a pillar which was 

standing in the ground. He stated that angle of the said sign board had 

been opened and it was kept near the sign board and another angle was 

also in an open condition and it was in a hanging position. He stated that 

place of occurrence is near the National Highway. He denied the 

suggestion that the accused was caught on the basis of suspicion and 

denied that that the accused had not committed any theft and that he 

had not confessed his guilt infront of them. He stated that there were 

several other people besides them in the place of occurrence.      

 

13. PW 4, Md. Amanul Ansari stated that the alleged incident 

occurred in the year 2014 and it was 11 PM at night and Khagen Kurmi 

and Prabin Kurmi had caught the accused persons and he was detained 

by them. He stated that he could know that the accused was committing 

theft of iron rods from the hoarding which was standing near the 

National Highway. He stated that the accused was caught red handed 

while cutting rods from the hoarding and thereafter police came and had 

taken away the accused person from there to the police station. 

 

14. In his cross examination, he stated that he had seen the accused 

only after he was brought by the police. He admitted that he was not 

interrogated by the police and he has deposed in this Court regarding 

the alleged incident for the first time. He stated that when he came out 

from his house in the alleged incident he could see Jamir Ansari, Prabin 
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Kurmi, Khagen Kurmi, Elahi Ansari and Chandan Bhawmich near the 

place of occurrence.  

 

15. PW 5, Sri Bharat Ch. Borah is the village headman of village 

Medhi Chuburi who appeared and deposed before this Court stated that 

he knows both the parties. He stated that on the date of alleged incident 

the accused was caught red handed while trying to cut the iron rods 

from the hoarding and later on he was handed over to the police by the 

local people. He further stated that when the police seized the piece of 

the sign board and prepared seizure list then he had put his signature as 

seizure witness.  

 

16. In his cross examination, he stated that at the time of putting his 

signature on the seizure list the same was not a blank paper and 

although the same was not read over to him but he was sure that he 

had put his signature on the paper regarding the alleged incident of 

theft. He stated that he did not see any article that was seized by the 

police.  

 

17. PW 6, ASI Keshob Handique is the I/O of this case who 

appeared and deposed before this Court and stated in his evidence-in-

cross that the ejahar was received by him on 17.08.2014. He stated that 

he had visited the place of occurrence at 10 AM on the same date. The 

I/O further stated that he had recorded the statement of witnesses on 

the same date and the seizure memo had also been prepared on the 

same date. He stated that in the seizure memo he had mentioned about 

the seizure of one angle weighing about 15 Kgs from the custody of one 

Jamir Ahmed and no other article was seized from the place of 

occurrence. He further stated that he did not find the accused person at 

the place of occurrence at the relevant time and no any article was 

seized from the possession of the accused person. He stated that he did 

not see the seized article and the seizure memo to be seen by this Court. 
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The I/O contradicted the statement of PW 1 Prabin Kurmi when he 

stated that PW 1 did not state before him that on the date of occurrence 

he had on hearing noise came out of his house and saw the accused 

person standing under the sign board which was in an open condition 

with the nut bolts opened and there was wrench in his hand. The I/O 

further contradicted the statement of PW 2 Khagen Kurmi and stated 

that PW 2 did not state before him that he had on hearing noise came 

out and saw the sign board in front of their house in an open condition 

with the nuts and bolts open and that he had seen the accused person 

hiding behind the sign board with hacksaw blade, wrench and plus in his 

hand. The statement of PW 3 Jamir Ahmed was also contradicted by the 

I/O as he stated that PW 3 had not stated before him that he was 

intimated by Phani Kurmi about the theft and on that night and when he 

visited the place of occurrence along with Phani Kurmi he had met the 

accused person there and that the accused had confessed about his 

guilt. Further, the I/O also contradicted the statement of PW 4 when he 

stated that PW 4 had not made any statement before the I/O. The I/O 

further stated that he had not submitted the extract copy of the GDE 

although the same entry was made after the accused was arrested on 

17.08.2014 at about 1 AM. 

 

18. From a careful perusal of the evidence of the prosecution 

evidence, it transpires that the evidence of all the PWs are corroborative 

of the evidence of each other and although there is little discrepancy I 

do not found the same disbelievable and fatal to the prosecution case. It 

can be found that almost all the PWs have unanimously stated that at 

the relevant time and on the relevant date all of them had found the 

accused person in the place of occurrence and in possession of 

instruments like wrench, plus and hacksaw blade etc. which were being 

hold by the accused person in his hands and the hoarding was also in a 

half open condition. Moreover, it was also found that police had also 
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seized one angle weighing about 15 Kgs from the custody of one Jamir 

Ahmed, who is the VDP Secretary and he had kept the said articles in his 

custody from the accused person when the latter had been caught red 

handed by the informant Prabin Kurmi and his brother Khagen Kurmi. 

 

19. Hence, from that evidence available on record, it is found that the 

prosecution has been able to bring home the guilt of the accused 

persons beyond reasonable doubt under the alleged offences u/s-

379/411, IPC. Accordingly he is convicted of the alleged offences. 

 

    Sentence Hearing: 

20. Heard the accused person on the point of sentencing. He prayed 

for leniency. The accused when being asked as to the quantum of 

punishment he would be awarded, he replied that he is the only earning 

person of his family and his family is wholly dependent on his income. 

He prays for mercy of the Court.  

 

21. Also heard Ld. Addl. P.P. as well as learned Legal Aid Counsel for 

the accused on the point of sentence.  

 

22. The act committed by the accused is against rule of law 

prevailing in our society. As the accused had intentionally trespassed into 

the public property with intent to commit the offences and by such 

conduct, he had deliberately violated the law and by violating the law, 

the accused person had committed an offence which a civilised citizen 

would not do in the circumstances attending it.  The accused is a middle 

aged person having his own family and he lives in a civilised society and 

the kind of act the accused has committed is highly condemnable.  

 

23. Hence, the benefit of the Probation of Offenders act is not 

extended to the accused/convict. 
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24. The accused submitted that he has a whole lot of dependants at 

his home. Moreover, it is found that the accused is from an economically 

backward society as he has faced trial as an Under Trial Prisoner and he 

was provided LAC for his defence as he was unable to engage a counsel 

on his own. So, I decide to impose minimum period of imprisonment only 

upon the accused.  

 

25. The maximum punishment under Sec-379, IPC is imprisonment 

of either description for a term which may extend to three years, or with 

fine or with both. 

 

26. The maximum punishment under Sec-411, IPC is imprisonment 

of either description for a term which may extend to three years, or with 

fine or with both. 

 

O   R   D   E   R 

27. In the result, the prosecution is able to drive home the guilt of 

the accused person beyond reasonable doubt u/s-379/411, IPC. Hence, 

the accused person Umesh Borah is convicted and accordingly sentenced 

to undergo S.I. for a period of Six (6) Months u/s-379, IPC. 

 

28. The Accused is further sentenced to undergo S.I. for a period of 

Three (3) Months u/s-411, IPC. 

 

29. The period of detention, already undergone, if any, by the 

convicted person is to be set off. 

 

30. Both the sentences shall run concurrently. 

 

31. Furnish a free copy of the judgement to the convicted person 

free of cost. 
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32. The judgment is delivered in the open court, in presence of both 

the parties. It is written on separate sheet, sealed, signed and tagged to 

the C/R. 

 

 

Given under my Hand and Seal of this Court on this the 

24th day of May, 2017  

 
 
 

(Smt. P. Chakravarty) 

Judicial Magistrate First Class, 

Sonitpur: Tezpur 

 

 
 
 
Dictated and corrected by me:- 
 
 
 
      (Smt. P. Chakravarty) 

Judicial Magistrate First Class,  

        Sonitpur: Tezpur  

 
 
 
Dictation taken and transcribed by me: 

           Sri Janmoni Deka (-Steno-) 
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A-N-N-E-X-U-R-E 

 

1. Witnesses for Prosecution  

PW 1: Sri Prabin Kurmi 

PW 2: Sri Khagen Kurmi  

PW 3: Md. Jamir Ahmed Ansari 

PW 4: Md. Amanul Ansari  

PW 5: Sri Bharat Chandra Borah 

PW 4: I/O, Sri Keshab Handique  

2. Witnesses for Defence  : NIL 

3. Court Witnesses :  NIL 

 

4. Prosecution Exhibits: 

Ext 1  : FIR 

Ext 2  : Seizure Memo 

Ext 3  : Sketch Map  

Ext 4  : Charge Sheet 

 

5. Defence Exhibits : NIL 

6. Material Exhibits: NIL  

 

 

 

Judicial Magistrate First Class  
Sonitpur, Tezpur 

 

 


